RULEMAKING UNDER THE OKLAHOMA
ADMINISTRATIVE PROCEDURESACT
Updated by Debra Schwartz, Assistant Attorney General*
INTRODUCTION

“Rulemaking Under the Oklahoma Administrative Procedures Act” is not a
topic often found in the headlines; but with the publication of the Oklahoma
Administrative Code, the role of administrative rulemaking has become more
public and prominent. For those engaged in the day-to-day business of state
government, the rulemaking provisions of the Administrative Procedures Act,
75 0.S. 2001, 88 250 —308.2, play an important and crucial role.

State government could not function without the operations of the hundreds of
existing State agencies, bureaus and commissions. For those entitiesto operate
legally and effectively, they must do so pursuant to rules—and those rules must
be promulgated in accordance with the Administrative Procedures Act (APA).

After having created the comprehensive, complex and sometimes confusing
agency rulemaking schemefoundinArticle ! of theAPA, the L egislature makes
important changes on ayearly basis. Consequently, those who must cope with
the rulemaking requirements of the APA — whether seasoned veterans or neo-
phytes— must return to the language of the statutes over and over. Nothing can
instill an immediate familiarity with the numerous requirements and deadlines;
and those who think they have mastered the process and proceed on statutes
which have been amended may find the product of their labors being declared
invaid.

These materials provide an overview of the major features and requirements of
the APA, and highlight some of the common problem areas. They will also
attempt to briefly explain how the advent of the OklahomaAdministrative Code
affectsthe rulemaking landscape. We recommend that readers acquire the rule-
making checklists devel oped by the Office of Administrative Rules. These pro-
videinvaluable guidancefor day-to-day rulemaking and an“at aglance” overview
of the entire process. The checklists are available on the web at
Www.sos.state.ok.us/oar/oar_info.htm.

* We gratefully acknowledge former Assistant Attorney General Rebecca Rhodesfor her work in
writing the original articlein 1990.

1 Articlel of the APA dealswith rulemaking. Article !l dealswith hearings conducted under the
APA, and is not covered in these materials.
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l.
ScorPe OF THE APA

Who isbound by the rulemaking requirements of the APA?With exceptions, the
answer is straightforward: Article | applies to every “agency” which is not
specifically exempted. An “agency” isdefined in 75 O.S. 2001, § 250.3(3). It
“includes but is not limited to any constitutionally or statutorily created state
board, bureau, commission, office, authority, public trust in which the stateisa
beneficiary, or interstate commission.” Id.

Itisnot clear what theinclusion of “includesbut isnot limited to” ismeant to do
for the definition. Presumably, the Legislature intended that any public entity,
regardless of its title or means of creation, which performs the functions of
what would otherwise bean “ agency” should beincluded in the definition. Sec-
tion 250.3(3) also specifically exempts“the Legislature or any branch, commit-
tee or officer thereof” and “the courts.” Exemptions to the compliance
requirement arefound in Section 250.4. Despitethisgrowing list, most divisions
of State government are bound by Article | requirements.

[.
WHAT ISA RULE?

Thisisone of the most fundamental and yet most difficult questionscontained in
the APA. Obvioudly, thefirst placeto look for guidanceisthe definition provided
inthe APA.

A. DEFINITION

“Rule” means any agency statement or group of related state-
mentsof general applicability and future effect that implements,
interprets or prescribes law or policy, or describes the proce-
dure or practice requirements of the agency. The term “rule”
includes the amendment or revocation of an effectiverule. . . .

75 0.S. 2001, § 250.3(15). Based on thislanguage, then, the critical character-
istics of arule are (1) general applicability; (2) future effect; (3) implemen-
tation, interpretation, or prescription of law of policy; or (4) description of
procedure or practice requirements.

Ashelpful asthislist of characteristics may be in some instances, there will be
numerous occasions in which an intended agency action may appear to fall
somewhere between the delineations of this definition. Perhaps in recognition
of precisely thisproblem, the Legidlature did not stop with acatalogue of “rule’
traits; it went ontolist explicit agency actionswhich are not included within the
definition of “rule” under the APA, and has amended the list asit deems neces-
sary to clarify the definition. Often careful comparison of an intended agency
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actiontothislist of “non-rules’ can be more helpful than an evaluationin light of
the genera definition. The rulemaking requirements of the APA as listed in
Section 250.3 of Title 75 will not apply to:

a. [T]heissuance, renewal, denial, suspension or revocation
or other sanction of anindividual specificlicense,

b. theapproval, disapproval or prescription of rates. For pur-
poses of this subparagraph, the term “rates’ shall not in-
clude fees or charges fixed by an agency for services
provided by that agency including but not limited to fees
charged for licensing, permitting, inspections or publica
tions,

c. statements and memoranda concerning only the internal
management of an agency and not affecting private rights
or procedures availableto the public,

d. declaratory rulingsissued pursuant to Section 307 of this
title,

e. orders by an agency, or

f. pressreleases or “agency news releases’, provided such
releases are not for the purpose of interpreting, implement-
ing or prescribing law or agency policy][.]

Id.

Thislist of “non-rules’ appears primarily to define clear exclusions; still, there
has been a great deal of largely unresolved debate focusing on just what is
meant by “not affecting private rights or procedures available to the public.”
The question of whether prison inmates are members of the “public” for pur-
poses of some administrative rules has been discussed in an Attorney General
Opinion. InA.G. Opin. 99-56, the Attorney General held that the formula used
by the Board of Correctionsfor calculating the prison system population under
the Prison Overcrowding Emergency Powers Act is not subject to the notice
and filing requirements of Section | of theAPA. InA.G. Opin. 99-51, the Attor-
ney General held that statements and memoranda which concern the duties,
scope of employment and parameters of actions by parol e officers do not affect
the privaterightsof prisonersor proceduresavailableto the public; instead, they
are“housekeeping” functions prescribing the conduct of itsstaff, and are there-
fore not rulesto be promulgated under the APA. These Opinionsare set forthin
the 1999 volume, and the reader isreferred to them for amore thorough discus-
sion.
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Still, there remain many guestions about the scope of the phrase “not affecting
private rights or procedures available to the public.” Not yet specifically an-
swered are questions such as what constitutes the “ public.” Doesit include the
publicinagenera sense, or only the“regulated public?’ Itisgenerally thought
that for the rulesto have any meaningful effect, the term must include both the
public and the agency’s regulated public. These questions will likely remain
unresolved. However, aswith all other aspects of rulemaking under the APA, if
a doubt exists as to whether the statements and memoranda fall under the
definition of “rule,” the safest courseisto assume they do and promulgate them
in accordance with the APA. This statement is not intended to encourage an
unnecessary, shotgun approach to rulemaking; rather, if there exists a legiti-
mate doubt asto whether something isarule and the item meets the definition
of arule, it should be promulgated pursuant to the APA.

B. FEESVS. RATES

The distinction between rates and fees merits some attention. One of the “non-
rule” exceptionsto the definition in Section 250.3 explicitly providesthat “the
approval, disapproval or prescription of rates’ shall beexempt fromtherulemaking
requirement of the APA. As Section 250.3(15)(b) makes clear, this exemption
does not extend to fee schedules. This is because fee schedules customarily
apply to the general public or a group of licensees as a whole; consequently,
they are of “general applicability” and, in effect, will likely constitute a* practice
requirement” (remember the Section 250.3 characteristics). Cf. A.G. Opin. 01-
5 (differentiating a statutorily authorized “ administrative penalty,” which need
not be promulgated pursuant to the Administrative ProceduresAct, froma“fee,”
which must be so promul gated).

On the other hand, the term “rates” used in this context refers to the end result
of aratemaking process specifically geared to the determination of rates appli-
cable to a particular person or entity, or a narrow class of people or entities.
Generally, rates approved by an administrative agency will be rates which a
regulated entity or industry is then authorized to charge its customers. Perhaps
the clearest example can befound in the utility or insurance fields, in which the
regulating body has other el aborate hearing processes and formul as established
to determine and set specific ratesthat specific companies or groups of compa-
nies are then permitted to charge their consumers.

Another point: when attempting to distinguish feesfromrates, it isimportant to
keep in mind the defining characteristics of a“rule.” If an agency has devel-
oped alist of “charges,” it does not matter whether those charges are labeled
ratesor fees; if those charges apply generally, customarily they must be promul-
gated under the APA.
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Onefina point concerning fees: even those agencies which are exempted from
the rulemaking provisions of the APA are restricted when it comes to raising
fees. InTitle 74, thetitle specifically dealing with State government, the Legis-
lature hasinserted a provision which prohibits any “agency, constitutionally or
statutorily created state board, bureau, commission, office, authority, public trust
in which the state is a beneficiary, or interstate commission, except an institu-
tional governing board within The Oklahoma State System of Higher Educa-
tion” from establishing or increasing any fee except when the Legislatureisin
session. The only exception to this prohibition iswhen the Legislatureitself or
federal legislation has mandated the increase, or when afailure to establish or
increase feeswould conflict with an order issued by acourt of law. See 74 O.S.
2001, § 3117. The provision requires the agency seeking to raise fees to notify
both the executive and legislative branches of government in much the same
way asisrequired under the APA itself.

C. SECTION 302 REQUIRED RULES

In addition to any agency action which meets the definition of “rule” under
Section 250.3, each agency with rulemaking authority must also promulgate
rules in accordance with Section 302. Although Section 302 rules are manda-
tory under the APA, they have in the past been too often overlooked.

Section 302 rules are of tremendous significance, because they essentially es-
tablish the organizational and procedural framework of the agency. They also
provide the necessary channels through which the public can gain information
about the agency and its functions.

Section 302 appliesto each agency which has rulemaking authority. The section
mandates that each agency promulgate a rule providing a description of the
agency's organization, the general course and method of its operations, and
information on how the public can obtain information or make submissions or
requests.

These required rules should include an agency’s rules of practice and should
describe both informal and formal procedures and adescription of any formsor
instructions for use by the public. These rules should also provide for public
access to agency rules and should provide for public inspection of all final or-
ders, decisions, and opinions of the agency, pursuant to the Open RecordsAct.

Itis particularly important that the public have accessto prior orders, opinions
and decisions of an agency. Amendmentsto Section 302 require that each agency
“that i ssues precedent-setting orders’ shall berequired to maintain and index all
its orders that the agency intends to rely upon as precedent. If an order is not
maintained and indexed for public review, it cannot be relied upon to the detri-
ment of any person. The reason for this is clear; the Legislature is seeking
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consistency in an agency’s application of its rules and orders “to each person
subject to thejurisdiction of the agency.”

[1.
NECESSARY BACKGROUND

The APA requires every agency with rulemaking authority to fileitsrulesasa
preconditionto the validity of thoserules. The specific consequencesfor failure
to properly file rules are discussed below.

A. THEROLE OF THE SECRETARY OF STATE

The Secretary of State plays the central role in the administration of the APA.
The Secretary of State, and more specifically the Office of Administrative Rules
within the Secretary of State's office, serves as a kind of coordinating agency
for the purposes of the APA. The Office of Administrative Rules (OAR) has
developed and promulgated an extensive set of Administrative Rules on Rule-
making (ARR) which govern the specific details of rulemaking under the APA;
it publishes The Oklahoma Register, the publication vehicle for administrative
rules in Oklahoma; and oversees the publication and distribution of the Okla-
homaAdministrative Code. Among the oversight powers granted to the Secre-
tary of State by the Legidlatureisthe power to refuse to accept for publication
any document which does not substantially conform to theARR. 75 O.S. 2001,
§ 251(C).

B. PREPARATION OF RULES
1. RULEMAKING AUTHORITY

Although the nature of agency rulemaking authority isabasic, threshold issue, it
isone which istoo often overlooked and consequently, too often the source of
agency rulemaking problems. Questions have been posed about what exactly it
takes to confer rulemaking authority upon a subdivision of State government:
doesit require the magic words* rulemaking authority,” or issome lesser desig-
nation sufficient?

While these questions are interesting in the abstract, in reality the problems
arise not from alack of rulemaking authority, but from agency attemptsto pro-
mulgate rules outside the scope of that authority or failing to promulgate policies
asrules.

Agency rulemaking authority is conferred by the Legislature, whether by ex-
press words or by broader implication. These grants of power are most often
found in an agency’s enabling act, the statutes which establish and define the
specific agency, its duties, and functions. It isimportant to note, however, that
other important grants of rulemaking authority may be conferred by the Legis-
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lature in wholly separate statutes. An agency’s rulemaking authority is, by its
nature, limited to the regulatory areaswithin that agency’spurview asdefined in
the enabling act and other specifically relevant statutes.

Administrative rulemaking is, in essence, lawmaking within a limited area of
expertise. Under the APA, at Section 308.2(C), administrative ruleswhich have
been promulgated in accordance with the APA have the force and effect of
law. Any agency ruleswhich stray beyond that agency’s scope of expertise and
exceed thelegidative grant of rulemaking authority, however, will bevoid and of
no effect.

2. STATUTORY LANGUAGE

Rule drafting is the most important part of the rule development process, yet
many agencies yield to the temptation to avoid the important duty to interpret
the statutes and to explain agency implementation of statutesin favor of simply
promulgating statutory language. Section 251(B)(2)(a) clearly requiresthat an
agency preparing rulesfor promulgation shall prepareitsrulesin plain language
which can be easily understood. Thisdirective alone might seem to rule out the
use of what is often cumbersome statutory language, but even more explicitly,
Section 251(B)(2)(b) requiresthat agency rules:

[S]hall not unnecessarily repeat statutory language. Whenever
it is necessary to refer to statutory language in order to effec-
tively convey the meaning of aruleinterpreting that language,
the reference shall clearly indicate the portion of the language
whichisstatutory and the portion which isthe agency’sampli-
fication or interpretation of that language.. . . .

Id.

Obviously, this prohibition itself contains the recognition that sometimes, and
perhaps even often, arule must refer directly to an agency’s enabling act or to
other relevant statutes. Neither Section 251(B) nor the Administrative Ruleson
Rulemaking, however, envision or permit the kind of statutory echo which is
present in so many agency rules.

Whenever possible, agencies should try to avoid thistendency simply to parrot
statutory language. Ruleswhich arelittle morethan carbon copiesof an agency’s
enabling act do very little to provide meaningful additional guidance to agency
personnel, nor do they better inform the public about an agency’s operations.
Although itisdifficult to imagine quite how achallengeto rules on thisground
might be formulated, the APA does specifically prohibit the mere repetition of
statutory language.
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3. INCORPORATION BY REFERENCE

Section 251(D) providesthat an agency may incorporate by reference the pub-
lished standards established by organizations and technical societies of recog-
nized national standing, other State agencies, or federal agencies. TheLegidature
provided for incorporation by reference “[i]n order to avoid unnecessary ex-
pense,” and incorporation by reference can be useful in avariety of contexts.
Incorporation by reference is not, however, a substitute for the thoughtful for-
mulation of specific rules by an agency, and using incorporation by reference
brings with it a host of new problems. Id.

First, and seemingly most common, among these problems is the tendency of
agenciestoincorporate by reference prospectively. Professor Arthur Earl Bonfield,
a noted authority on administrative law, has aptly described the multitude of
dangersinherent with prospectiveincorporation. He explainsthat:

Prospectiveincorporation entirely removesfrom theusual rule-
making processindividual consideration, by the public and the
agency, of each future change to the matter incorporated by
reference, thereby effectively denying the many benefits of
that processto those who may object to thelegality or merits of
the new amendments or additions. Thisisnot aninconsiderable
loss. It is equivalent to adeclaration by the agency that it will
not hold rule-making proceedings of any kind on the specific
contents of each of those future amendments to or editions of
the matter incorporated by reference . . . .2

Additionally, Professor Bonfield notes that prospective incorporation by refer-
ence involves an inappropriate delegation of power by the Legislature and the
involved agency. When an agency incorporates a technical society’srules “as
they are now and as they may be amended in the future,” that agency effec-
tively denies the Legislature and Governor any control over the future content
of therules.

Incorporation by reference can be auseful tool, and in many casesitisnot only
appropriate, but also prudent and cost effective. Agencies should take care,
however, to avoid an open-ended endorsement of the rules of some other body,
particularly if it is a private organization. Prospective incorporation is, at the
very least, aviolation of the principles of prior approval and public input which
lie at the heart of the APA; at worst, prospective incorporation may constitute
an unconstitutional delegation of power. In the realm in between, it is quite
possible that rules which incorporate by reference prospectively would not be
enforced by Oklahoma courts.

2 ARTHUR EARL BONFIELD, STATE ADMINISTRATIVE RULE MAKING 325 (1986).
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V.
PROCEDURAL REQUIREMENTS

It would be foolish to deny that the series of hoops established by the APA
through which agencies must properly jump to effectively formulate administra-
tive rules can be somewhat intimidating. As numerous as the procedural re-
guirements are, and as cumbersome as they may appear to be, when they are
broken down into their simple components, they lose much of their daunting
aspect.

To help calm the rulemaking anxiety generated by the APA procedural require-
ments and to help assure compliance with those requirements, the Office of
Administrative Rules has devel oped checklists for both permanent and emer-
gency rulemaking actions. These checklists (referred to earlier) help break down
the cumbersome statutory and administrative regquirements into their compo-
nent parts and are val uabl e resourcesfor agencies going through the rulemaking
process. These checklists can serve as both a guide through the process and as
an easy reference point in the rulemaking record.

While there is certainly something appealing about the streamlined brevity of
these checklists, there are, nevertheless, some aspects of the procedura re-
guirements for rulemaking which deserve greater attention here. For that rea-
son, the procedural stepsfor both permanent and emergency rulemaking will be
examined in more detail.

A. PERMANENT RULEMAKING
1. THE RULEMAKING RECORD

Section 302(B) of Title 75 requires that each agency maintain a rulemaking
record for each proposed rule or promulgated rule. The first step toward pro-
mulgating arule under the APA isopening the official agency rulemaking record.
Section 302(B)(2) sets out in detail the specific required contents of the
rulemaking record; there are nine types of documents which the APA requires
be included in that record. As warned up front, one must refer, and keep refer-
ring, to the statutes.

The agency rulemaking record is more than a necessary evil under the APA; it
can sometimes prove to be atremendous asset to the promul gating agency. The
rulemaking record can provide specific documentary evidence necessary to
defend a challenge that a rule was not promulgated in substantial compliance
withthe APA. The agency rulemaking record compiled under Section 302, while
not the exclusive basisfor judicial review, will constitutethe official rulemaking
record.
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2. NOTICE OF RULEMAKING INTENT

Section 303(A) - (C) providesthat before adopting, amending, or repealing any
rule, an agency shall prepare anotice of rulemaking intent to be published inthe
Register. It cannot be emphasized strongly enough how important it isto plan
for the publication of this notice. Submission deadlines for publication in the
Register are available from the OAR’s website and appear elsewhere in this
book. These deadlines must be considered when establishing arulemaking sched-
uleto ensure sufficient time for the necessary comment period and adoption by
the agency intime to makethe April 1st submission deadline. The Administra-
tive Ruleson Rulemaking (ARR) establish theformat for this notice; both paper
and diskette copies must be filed with the Office of Administrative Rules for
publicationin the Register.

The APA and the ARR contain the general requirements that a notice of
rulemaking intent identify the proposed rules (the ARR does specify that achapter
number and heading beincluded, at aminimum) and provide asummary of the
effect of the proposed rule changes, including the circumstances which create
the need for the rule change. The vague nature of these requirements leaves
the question of what exactly is an adequate notice. The two important issuesin
determining the adequacy of an agency rulemaking notice are whether the agency
has been specific enough in citing the affected or proposed rules and whether
the agency’s summary or description of the intended action is sufficient.

When determining with what degree of specificity to describethe affected rules,
an agency must walk a tightrope between the problems created by too great a
degree of specificity and the possibility that theruleswill be challenged or disap-
proved if the description of the rulemaking action istoo broad or imprecise. I
the rules are described too specifically, say section by section, thereisthein-
creased likelihood that individual rules may beinadvertently omitted in the gu-
bernatorial approval, especially when an agency rulemaking action affects a
large number of sections. Too broad a description, like citing the chapters and
headings only, however, may mislead the public or make it impossible to deter-
minethereal nature of the rulemaking action, thereby inviting challenge or dis-
approval. Thesame problemsmay ariseif an agency’ssummary of therulemaking
action istoo broad. Yet, if an agency istoo specific in its summary the danger
arises that the notice will not be broad enough to encompass changes to the
rules which may become necessary as a result of the rulemaking process, a
common problemin rulemaking.

Theruleof thumb to keep in mind — both when formulating the original notice of
rulemaking intent and when determining if subsequent notice is necessary be-
cause of changes made during the process — is that the public must be able to
determine from the notice the contents of the proposed rule change and the
possible effectson their interests, so they can decide how to proceed. An agency
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should keep in mind that an evaluation of the extent of any changes made to
rules during the rulemaking process and the effects of those changes must also
be conducted when deciding whether an original notice is sufficient to encom-
passsignificant deviationsfrom the originally proposed rules. For moreinforma:
tion regarding the scope of the notice of rulemaking intent see BonriELD, at 169
—79.

The notice of rulemaking intent must also contain a provision for acomment
period of at least 30 days from the date of the publication of the notice of
rulemaking intent in the Register. Additionally, if an agency isscheduling ahear-
ing onitsown accord (seefurther discussion bel ow), the hearing must be sched-
uledfor adatewhichisalso at |east 30 daysfollowing the date of the publication
of the notice in the Register. If an agency decides not to schedule a hearing of
its own accord, but decides to await written request for a hearing, that agency
must announce the time, place, and manner in which persons may demand a
hearing on the proposed rulemaking action (Section 303(B)(9)).

Section 303 also requires that an agency must mail a copy of the notice of
rulemaking intent and a copy of the rule impact statement (if available) to all
persons who have made a timely request for advance notice of rulemaking
proceedings by that agency; this notice must go out to these parties prior to or
within three days after the notice of rulemaking intent is published in the Regis-
ter (Section 303(B)(10)). The Legidature hasalso added arequirement that an
agency which determinesthat a rule affects business entities must solicit com-
ments from the business entities as to how the rule will affect direct costs such
as fees, and indirect costs such as “reporting, recordkeeping, equipment, con-
struction, labor, professional services, revenue 10ss, or other costs expected to
beincurred” by theparticular entity if theruleispromulgated. 75 O.S. Supp.2003,
8 303(B)(6). These notice requirements are summarized in A.G. Opin. 00-27,
wheretheAttorney General determined that Section 303 requires publication of
the notice in the Register containing a brief summary of the proposed rule, its
proposed effect and the legal basis for its adoption. The Opinion aso held the
agency must notify businessentitiesif it determinesthe proposed rulewill affect
those entities, and must request that the entities give an estimate of the cost of
compliance. Additionally, the Opinion statesthat, if the notice does not provide
for apublic hearing, it must set forth how a hearing can be requested.

3. RULE IMPACT STATEMENT

Theruleimpact statement requirement at Section 303(D) is seen by many agencies
as the most cumbersome part of the process for promulgation of permanent
rules under the APA; increasingly it is also seen by the L egislature as the most
important part of the rule document submitted toit. The significance attached to
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the rule impact statement by the Legislature is reflected by additional require-
ments added to it over the years. Now, the rule impact statement must reflect
not only things such as a description of the purpose of the proposed rule and a
description of the classes of persons who will most likely be affected; it must
also reflect information on cost impacts received by the agency from any pri-
vate or public entities, probable benefitsto the agency if theruleispromul gated,
an explanation of the measures the agency has taken to minimize compliance
costs, and a determination of the effect of the proposed rule on public health,
safety and the environment.

Therequirement for aruleimpact statement may be waived in limited circum-
stances, but only if the agency obtains a written waiver from the Governor
before it publishes its notice of rulemaking intent. A rule impact statement
may be waived only if the rule impact statement is unnecessary or contrary to
the public interest, see 75 O.S. Supp.2003, 8 303(D)(3), or if the agency is
merely implementing statutory or federal requirements without interpreting or
describing those requirements.

Section 303(D) sets out the eleven required elements of the rule impact state-
ment; essentially these requirementstogether constitute a cost-benefit analysis
on the proposed rule. Here again, those dealing with rulemaking should refer to
this section regularly, as the requirements were amended in 2003.

As daunting a task as the preparation of the statement may be for some
rulemaking actions, detailed and thoughtful analysisat this planning stage often
will serve an agency well. There are potential rewards for the preparation of a
thorough statement. Perhapsin recognition of the often herculean nature of the
task, the Legidature has specifically provided in Section 303(D)(4) that the
inadequacies of aruleimpact statement are not grounds for invalidating arule.
However, inadequaciesin the ruleimpact statement may be groundsfor legisla-
tive or gubernatorial disapproval or for a request that an agency withdraw its
rules (asan alternative to outright disapproval).

In addition, if the agency determinesin the rule impact statement that the pro-
posed rulewill have an economic impact on any political subdivisionsor require
their cooperation in implementing or enforcing a proposed permanent rule, a
copy of the proposed rule and the rule report are required to befiled, within ten
(10) days after adoption of apermanent rule, with the OklahomaAdvisory Com-
mittee on Intergovernmental Relations for its review. While advisory only, the
Committee may communicate any recommendationsto the Governor, the Speaker
of the House of Representatives and President Pro Tempore of the Senate.
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4. PuBLIC COMMENT AND HEARING
a. Public Comment

Section 303(A)(2) provides for acomment period (of at least 30 days) during
which all interested parties may submit data, views or arguments, either orally
or in writing. The agency shall consider fully al written and oral comments
concerning a proposed rule. In addition, an agency must consider the effect of
its action upon any affected business and governmental entities (Section
303(A)(4)) and the potential impact on varioustypes of consumer groups (Sec-
tion 303(A)(5)).

Agency consideration of any public response concerning the potential impact of
aproposed ruleisobviously afundamental aspect of theAPA. Agency rulemaking
action is, in effect, legidlative action. Because agency heads are, for the most
part, appointed and not el ected, public responsetoill-advised agency rulemaking
isnot ascertain or swift as action taken by the L egislature; however, this cannot
justify inattention to public response. Agencies should not be cowed by negative
public reaction to a necessary and valid rulemaking action, but agencies are
without the vast information gathering resources of the Legislature, and often
legitimate and unforeseen problems with proposed rules may be raised first in
the context of public comment.

b. TheHearing

Asalready aludedto, apublic hearing isnot absol utely required under the APA
unless, within 30 days after the published notice of rulemaking intent, awritten
request for ahearing issubmitted by: (1) at least 25 people; (2) apolitical subdi-
vision; (3) an agency; (4) an association having not lessthan 25 members; or (5)
the Small Business Regulatory Review Committee (Section 303(C)(1)). Not-
withstanding, the majority of agencies contemplating permanent rulemaking action
hold a public hearing. Not only does a hearing guarantee a forum for the
rulemaking agency to gather information about the potential impact of itsin-
tended action, the reality is that most agency rulemaking actions, especially
ones dealing with matters of substance, will ultimately draw a request for a
hearing. Agencies seem to prefer simply to schedule a hearing at the time the
notice of rulemaking intent isfiled; this provides an agency with the opportunity
for advance scheduling.

5. ADOPTION OF THE PROPOSED RULE

Sometime after the compl etion of the comment period and after the hearing (the
hearing and adoption may occur on the same day), the rulemaking authority
must meet to adopt the proposed rules. Obviously, the extent to which other
steps need to be taken in a particular instance will depend upon an agency’s
reaction to public comment. It may bethat, in light of the public comment which
has been received, an agency will decide to forego the rulemaking action en-



14 Rulemaking Under the OklahomaAdministrative ProceduresAct

tirely or to so alter theintended action that new public comment should or must
be sought. As discussed briefly above, when significant changes are made to
proposed rules during the rulemaking process, a question arises regarding the
sufficiency of the original notice of rulemaking intent. In someinstancesit may
well prove necessary to publish asecond notice which reflects significant changes
to alow the public to reevaluate whether their interests are affected and whether
they want to participate.

Assuming, however, that the agency decides to proceed with the promulgation
of its proposed rules, the rulemaking authority must meet to adopt the rules.
Although there is no time period specified for how soon after the end of a
comment period the adoption must come, it isimportant for agenciesto remem-
ber that they will have only 10 days from the adoption of the rules until those
rules must be submitted to the Governor and the Legislature. Thisisacommon
problem area. If an agency’s rulemaking action is significant with broad- rang-
ing implications, 10 days may not prove sufficient timeto assembl e the agency
rule report which must be submitted with the rules; the majority of the work on
thisreport must therefore, realistically, be completed before adoption. Infact, in
the face of a tremendous public response and a contested public hearing, ten
days may not be enough timeto fully respond. Therefore, the date of adoption
must be picked carefully with the 10-day deadlinein mind.

6. SUBMISSION FOR REVIEW

As has already been noted, within 10 days of the adoption of arule or set of
rules, an agency must submit two copies of the regulatory text of itsrulesto the
Governor along with an agency rule report, the contents of which are set out in
Section 303.1(E). Within this same 10-day period, the agency must al so submit
two copies of the regulatory text of its rules and two copies of the agency rule
report to both the Speaker of the House of Representatives and the President
Pro Tempore of the Senate. The agency must also prepare a Statement of
Submission for Gubernatorial and L egidlative Review to the Office of Adminis-
trative Rulesfor publicationin the Register. The agency must submit one paper
copy and one diskette copy to the Office of Administrative Rules.

7. GUBERNATORIAL REVIEW

The Governor’s office has 45 days in which to act to approve or disapprove
submitted rules. Failureto act within 45 daysresultsin disapprova of the agency
rule submission. If the Governor approves the intended rulemaking action, the
Governor’s office sends a copy of the approval to the agency, the Speaker of
the House of Representatives, and the President Pro Tempore of the Senate.
The agency then prepares a notice of Gubernatorial Approval and submitsit to
the Office of Administrative Rules for publication in the Register. Likewise,
upon disapproval by the Governor, the Governor’ s office returnsthe entire docu-
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ment to the agency with written reasonswhy theruleisnot approved, and sends
copies to the Speaker and President Pro Tempore. The agency then sends a
notice of disapproval to the Register. If the Governor does not approve the
rules, they cannot become effective unless otherwise approved by the Legisla
ture by joint resolution.

Further, as APA rules have encompassed significant policy issues, added to the
APA under Section 250.10 is the authority of the Governor, the Legisature, a
small business, and the Small Business Regulatory Review Committee to re-
guest agenciesto review for amendment, repeal or redrafting any existing rules.
The agency isrequired to respond to such requests within 90 calendar days.

8. LEGISLATIVE REVIEW

The process of legidlative review under the APA can appear confusing, largely
becausethere are several possible results depending upon when the L egislature
receives an agency’s rules and what action the Legislature takes upon those
rules. The Legidature has reserved for itself:

Theright to disapprove a permanent or emergency rule at any
timeif the Legislature determines such rule to be an imminent
harm to the health, safety or welfare of the public or the state
or if the Legislature determines that a rule is not consistent
with legidativeintent.

750.S. 2001, § 250.2(B)(6).

More specifically, the Legislature generally has 30 legidative days from the
date of submission in which to review agency rules. The confusion arises be-
causerules submitted latein aregular session may not allow the Legislaturethe
full 30 daysfor review. The resulting statutory schemeisfound in Section 308.
The possible scenarios and results are as follows:

If the Legidature remains in regular session for 30 legidlative days after the
submission of agency rules without disapproving them by joint or concurrent
resolution, theruleswill be deemed approved by operation of law (noticethisis
contrary to the default disapproval by the Governor’s office).

If, however, the Legislature adjourns the regular session prior to the expiration
of the 30 legidlative days after submission, the result will depend upon whether
the rules were submitted to the L egislature before or after April 1 of that year.
If the rules were submitted before April 1, the rules will again be considered
approved by operation of law upon sine die adjournment. If, however, therules
were submitted after April 1, theruleswill be considered approved if the Legis-
latureremainsin session for 30 legislative daysand failsto disapprovetherules.
If the Legislature adjourns before it completes 30 | egislative days, and the L eg-
islature does not waive the legidative review period by concurrent resolution,
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therulesare carried over for consideration by the L egislature beginning on the
first day of the next regular session.

Legidative approval, then, may come in the form of aresolution or in several
different ways by operation of law. Legidative disapproval may come in the
form of joint resolution or concurrent resolution. If the Legislature does disap-
prove an agency’s rules, that disapproval must be filed for publication in the
Register.

9. FINAL ADOPTION, PROMULGATION AND EFFECTIVENESS

When a rule has been approved by the Governor and the Legidlature or has
been approved by the L egislature by joint resolution, aruleisconsidered finally
adopted. At this point an agency may no longer withdraw from the rulemaking
process and must prepare a permanent rule document pursuant to the Adminis-
trative Rules on Rulemaking. Upon acceptance by the OAR and publication in
the Register, arule is considered promulgated and may become effective as
soon asten (10) days after publication.

B. EMERGENCY RULEMAKING

For an agency to properly promulgate rules on an emergency basis, Section
253(A) requires that the agency must first determine that “an imminent peril
exists to the preservation of public health, safety, or welfare, or that a compel-
ling public interest, requires an emergency rule, amendment, revision, or revo-
cation of an existing rule.” This section was changed in 1998. Previously, the
agency had to determine that “an imminent peril to the preservation of public
health, safety, or welfare, or other compelling extraordinary circumstance” ex-
isted. Thereason must still be* compelling” but there need not be an “ extraordi-
nary circumstance” for the rule, merely a “public interest.” Therefore, it is
believed that substitution of “compelling public interest” for “compelling ex-
traordinary circumstance” has somewhat relaxed the standard necessary for
an emergency rule. An emergency rulewhich is effective before thefirst day of
alegidative session will no longer expire with adjournment of the session but
will expire on the July 15th immediately following the end of the session. With
the constitutionally mandated shorter session, this July 15th expiration date pro-
vides agencies with the time necessary to supersede expiring emergency rules
with the necessary permanent rules.

Agenciesshould notethat Section 253(H)(3)(b) categorically prohibitsan agency
from “piggy-backing” emergency rules. Once an emergency rule has expired
and become void, no new emergency rule of similar scope or intent will be
entertained by the Governor, unless authorized by the L egislature by concurrent
resolution or by law. This places responsibility upon the agency to ensure that
emergency rules of an enduring nature will be superseded by permanent rules.
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1. RULEMAKING RECORD
Next the agency must open the rulemaking record: See (A)(1) above.

2. OPTIONAL STEPS

Thenotice of rulemaking intent, the comment period, and the public hearing are
all optional steps during the emergency rulemaking process. Obviously the same
justifications for public comment and for conducting a public hearing apply in
the emergency context. Given the nature of emergency rules, however, it is
common that the demands of asituation simply will not permit the delay neces-
sitated by such procedures; whenever possible, however, it seems a prudent
course for an agency to avail itself of these procedures.

3. ADOPTION

Theactua process of rule adoption hereis, not surprisingly, much thesameasin
the context of permanent rulemaking. The essential differenceisthat the agency
must affirm its finding of an emergency when it adoptsthe rules.

4. SUBMISSION TO THE GOVERNOR AND LEGISLATURE

After adoption of the emergency rulesthe agency must, within 10 days, prepare
an emergency rule document and rule impact statement and submit two copies
of each to the Governor, the Speaker of the House of Representatives and the
President Pro Tempore of the Senate. The Administrative Rules on Rulemaking
dictate the format of this emergency rule document. The basic requirements
are (1) adocument heading; (2) preamble; (3) enacting clause; (4) the regula-
tory text of therules (if over 75 pages asummary must be included); and (5) an
attestation.

5. GUBERNATORIAL ACTION

The Governor has 45 days in which to act upon an emergency rule; failure to
act during thistimewill constitute disapproval of the emergency rule. The Gov-
ernor may, of course, also disapprove in writing before the expiration of the 45
days. Any gubernatorial approval of an emergency rule must be written. Addi-
tionally, upon approval by the Governor, the agency submits copies of the ap-
proval and copiesof the emergency rule document to the Office of Administrative
Rulesfor publication in the Register.

6. PROMULGATION AND EFFECTIVENESS

Upon approval by the Governor, an emergency rule shall be considered promul-
gated and shall bein forceimmediately or upon somelater dateif an agency has
so specified in the preamble of the rule document.
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7. NOTIFICATION TO THE LEGISLATURE AND PUBLICATION

Upon approval by the Governor, a copy of that approval must be submitted to
the Speaker of the House of Representatives and to the President Pro Tempore
of the Senate. Publication in the Register will be handled by the Office of
Administrative Rules after transmission from the agency upon submission of a
diskette copy of the emergency rule from the agency.

8. INITIATION OF PERMANENT RULEMAKING AND EXPIRATION
OR TERMINATION OF EMERGENCY RULES

If an emergency ruleisof acontinuing nature, the agency must initiate proceed-
ingsfor the promulgation of apermanent rule to supersede the emergency rule.
Thisisacritical step because emergency ruleswill be effective only until July
15thimmediately following theregular legidative session, or some earlier dateif
specified by the agency, unlessthe emergency ruleis superseded by permanent
rule. An emergency rule may also be superseded by the agency replacing the
emergency ruleitself or by the Legislature disapproving the rule or any perma-
nent rule based upon it. Asdiscussed above, theinability of an agency to replace
emergency rules with new emergency rules of the same or similar scope or
intent makesinitiating superseding permanent rulesall the moreimportant.

V.
CONCLUSION

CONSEQUENCESOF FAILING TO FOLLOW THE
RULEMAKING REQUIREMENTSOF THEAPA

Section 308.2(A) sets out the general penalty for failureto promulgate rulesin
accordance with the requirements of the APA. The general penalty is a stiff
one; rules which are not promulgated as required in the APA are not valid or
effective against any person or party, nor may such rules be invoked by the
agency for any purpose. This penalty has in fact been applied when an agency
has made no attempt to comply with the provisions of the APA nor even at-
tempted to promulgate policies asrules.

The penalty provisions which seem to draw the greatest attention from agen-
cies and aggrieved parties, however, are those contained in Sections 252 and
303. In Section 252, the L egidature simply statesthat any rule enacted after the
passage of the APA may, in fact, be held void and of no effect by the courts or
the Legislature pursuant to Sections 306 and 307. Section 303(E) reiteratesthat
failure of an agency to adopt rules“in substantial compliance” with the specific
procedural requirements of that section rendersthose rulesinvalid.

These sections makeit clear the L egislature meant the penalties under the APA
to represent a serious threat to ensure compliance. As with so many other



aspects of the APA, there has been little or no opportunity for Oklahoma courts
to give effect to these penalty provisions. True, failure even to attempt promul-
gation has been rewarded with the penalty of nullity, but the extent towhich this
severe penalty will be applied for less flagrant violations of the APA is un-
known.

Althoughitisunclear how the courtswill handlefuture challengesto rulemaking
deficiencies, it islikely that the frequency of these challenges will increasein
coming years, made easier by the publication of the Oklahoma Administrative
Code. Inclusioninthe Code or its supplementsisaprecondition to the validity
and effectiveness of arule. Even a properly promulgated rule cannot be effec-
tiveif itiseither intentionally or inadvertently omitted from the Code.

With the increased visibility and accessibility of agency rules, and the explicit
requirement that arule must beincluded in the Codeto bevalid, theinadvertent
failure or unwillingness of an agency to promulgate its policies as rules will
certainly become much more apparent. In addition, the increased accessibility
of rulesislikely to create a greater general awareness of agency rules and of
the requirements of the APA. As more people become aware of the rulemaking
requirements of the APA, it is likely that the number of challenges to agency
actions for failure to comply with those requirements will increase. Suddenly
the seemingly obscure and technical requirements of the APA will be cast into
thedaylight.

No agency wants to be the test case for the APA penalties. To avoid all of the
dangerous uncertaintiesinherent in sloppy rulemaking under the APA or, worse
still, no attempt at formal rulemaking at all, the best and safest course will al-
ways be to promulgate what one reasonably believesto be rulesunder the APA
definition, to take the process of public comment seriously, and to enact rules
carefully and in compliance with the requirements of the APA and the Secre-
tary of State’sAdministrative Rules on Rulemaking.
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